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STATEMENT OF ISSUES
I.

Whether the amount of the judgment itself is so at
variance with the evidence introduced at trial as
to render said judgment voidable.

II.

Whether the trial court, contrary to the clear and unambiguious language of the agreement, erroneously
construed the agreement to require payment of different
amounts

for the same or similar services rendered

by plaintiff.
III.

Whether the trial court erroneously defined

,!

similar

users" as contemplated in the contract to exclude the
difference in services rendered by plaintiff in determining appropriate sewage treatment fee to be paid
by defendant Mantua.
IV.

Whether the trial court erroneously determined that the
agreement required flow recording equipment of the
type and kind ordered by the court to be installed
at the location specified in the judgment.

-1-

DETERMINATIVE STATUTES

RULE 104, Utah Rules of Evidence;
(a)

Questions of admissibility generally.

Preliminary questions concerning the qualification of a person
to be a witness, the existence of a privilege, or the admissibility
of evidence shall be determined by the court, subject to the
provisions of subdivision (b). In making its determination it
is not bound by the rules of evidence except those with respect
to privilege.
(b)

Relevancy conditioned on fact.

When the relevancy of evidence depends upon the fulfillment of
a condition of fact, the court shall admit it upon, or subject
to, the introduction of evidence sufficient to support a finding
of the fulfillment of the condition,

RULE 402, Utah Rules of Evidence:
Relevant evidence generally admissible, etc.
All relevant evidence is admissible, except as otherwise provided
by the Constitution of the United States or the Constitution of
the State of Utah, statute, or by these rules, or by other rules
applicable in courts of this State.

Evidence which is not

relevant is not admissible.

RULE 701, Utah Rules of Evidence:
Opinion tesitmony by lay witnesses.
If the witness is not testifying as an expert, his testimony
-2-

in the form of opinions or enferences is limited to those opinions
or inferences which are (a) rationally based on the perception
of the witness and (b) helpful to a clear understanding of his
testimony or the determination of a fact in issue.

-3-

STATEMENT OF THE CASE

NATURE OF THE CASE:
contract.

This is an action upon a written

Defendant Mantua and plaintiff entered into an agree-

ment whereby plaintiff would treat Mantua's sewage for an agreed
upon monthly fee.

The specific fee payment was to be variable

according to the agreement.

Mantua further agreed to make

available to plaintiff records demonstrating the actual sewage
flow into plaintiff's treatment system for purposes of fee computation.

Plaintiff alleges breach of contract in payment of said

fee and that sewage flow measuring equipment as installed is
inadequate.
COURSE OF PROCEEDINGS:

The instant action was filed

September 26, 1984. Trial was held before Box Elder County
District Judge Omer J. Call without a jury on May 8th and 9th,
1986.

Final judgment was rendered and entered on September 8,

1986 from which defendant Mantua has appealed.
DISPOSITION IN COURT BELOW:

Final judgment and decree

herein entered required Mantua to pay to plaintiff $24,108.00 in
sewage treatment fee arrearages; to install court specified
flow metering equipment at court specified location; and, to
pay future rate specified by court for sewage treatment fee.
STATEMENT OF FACTS:

Defendant Mantua and plaintiff

entered into an agreement regarding sewage treatment on March
12, 1981. (Exhibit P-22, copy of agreement).

Said agreement

specifically states that the amount of the fee to be paid is
extrinsic to the agreement itself.
-4-

The agreement states:

(T)he parties having previously agreed upon the
charges to be paid by Mantua with respect to the use
of the Brigham City facilities. (Exhibit P-22, page
1, lines 5 and 6 of third "Whereas" provision).
The agreement further provides that, in calculating
future fee payments that:
Mantua shall pay to Brigham . . . through the
connection contemplated herein, an amount equal to
the monthly rate charged similar users of Brigham
City for monthly sewer services times the number of
such connections in use in the Town of Mantua during
the particular month. (Exhibit P-22, page 2, lines
1 to 7 of numbered paragraph 4).
and that:
In determining the amount to be paid for any particular
month under this paragraph, the rate charged shall be
the applicable rate for that month charged to similar
users of Brigham City. (Exhibit P-22, page 2, lines
7 to 9 of numbered paragraph 4).
The agreement further provides that the fee for the connection
to plaintiff's sewage system is understood by both parties to the
agreement to be limited to certain costs only, the agreement
specifying that:
It is understood that the rates charged herein to
Mantua shall cover the costs of normal operation,
maintenance, and repair and/or replacement of those
Brigham City sewer lines and treatment facilities
used to convey and treat Mantua's sewage. (Exhibit
P-22, page 2, lines 9 to 12 of numbered paragraph 4).
In contemplation of changing costs, the agreement
further provides that, under certain limited conditions, Mantua
would be required to pay different amounts, the agreement stating:
At any time when the rates charged users in Brigham
City shall either be raised or lowered, the amount
payable by Mantua to Brigham City under this paragraph
shall also change accordingly. (Exhibit P-22, page 2,
lines 12 to 15 of numbered paragraph 4).
In addition to the above contemplated fee rate changes,
-5-

the contract provides that:
(I)f conditions occur which require expenditures
by Brigham City for greater capacity in the Brigham
City sewer lines or sewage treatment plant than is
available at the time of such occurrence, or if an
enlargement, replacement, or repair of existing sewer
lines or treatment facilities located in Brigham City
is reasonably required to accomodate or convey Mantua
sewage, then Mantua agrees herein to pay its fair and
reasonable share of the costs of providing such additional facilities, capabilities, or repairs either
through increased monthly sewage service fees or a
cash contribution. (Exhibit P-22, page 2, lines 15
to 23 of numbered paragraph 4).
Defendant Mantua's liability for payment of a fee for sewage
treatment is further limited by the agreement provision following
the above, which states:
(I)f conditions occur which require expenditures by
Brigham City for greater capacity in Brigham City
sewer lines or sewage treatment plant than is available at the time of such occurrence, or if enlargement, replacement, or repair of existing sewer lines
or treatment facilities located in Brigham City is
needed to reasonably accomodate or convey sewage from
somewhere other than Mantua, then Mantua shall pay
no more than its fair and reasonable share of the
costs of providing such additional facilities, capabilities or repairs. (Exhibit P-22, page 2 lines 23
to 26 of numbered paragraph 4 and page 2, lines 1 to 5).
As to the drafting of the contract itself, Peter C.
Knudsen, Mayor of Brigham City, testified that the first contact
of which he was aware occurred in September of 1976 when Mr.
Keith Hansen, Brigham City Engineer communicated with him. (Transcript page 20, lines 6 to 20).

Mr. Knudsen further testified

that Mr. Hansen was employed by both Brigham City and defendant.
(Transcript page 26, lines 17 to 20).
Mayor Knudsen further testified that an earlier similar
agreement entered into in 1978 which had, by its own terms
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expired (Transcript page 37, lines 4 to 16) was the basis for the
agreement the subject of this action and that, subsequent to
the 197 8 agreement, additional negotiations as to the content
of the agreement in fact took place
line 20 to page 41, line 2).

(Transcript page 41,

It was not until March 12, 1981,

however, that the agreement the subject of this action was in
fact signed. (Transcript page 44, lines 21 to 23).
In cross examination Mayor Knudsen testified that
substantial changes from an earlier form of the contract were
made, that such changes were a result of input by Brigham City,
and that paragraph 4 (the paragraph relating to fee payment) was
changed as a result of input by Mayor Knudsen himself.
script page 122, line 12 to page 123, line 7).

(Tran-

Upon redirect

examination Mayor Knudsen confirmed that paragraph 4 of the
agreement was in fact a "joint effort11 by Brigham City and
defendant.

(Transcript page 123, lines 11 to 14).

Mayor Knudsen specifically testified that Brigham
City did not ask Mantua to participate in construction costs
of pending remodeling or to pay for already existing facilities
(Transcript page 81, lines 7 to 11), and that the agreement as
to fee payment was "worked through" by both parties and was in
fact a concensus of both sides.

(Transcript page 84, lines 3

to 5).
Regarding the flow metering issues, Mayor Knudsen
testified of a fear of ground water inflow as the reason for
requiring a metering device,
21)

(Transcript page 48, lines 14 to

and did not oppose having a metering device in Mantua but
-7-

also expressed a desire that such a device also be placed in
Brigham City.

(Transcript page 51, lines 12 to 14).

The pro-

posed location of the meter was not determined until after the
agreement itself was signed.

Mayor Knudsen testified, and the

Brigham City council minutes reflect that a motion in council
meeting was made, seconded and carried indicating that an addendum
to the contract be prepared "designating the location of the meter,
the type of meter, the placement of the meter, and the responsibilities of the city in relation to maintenance of the meter.11
(Transcript page 67, lines 13 to 18).

Although Mr. Thorne was

the Brigham City attorney at that time, no copy of the addendum
or documents requesting such an addendum was produced at trial.
Kent Jones, a consulting engineer, testified that he
was requested by Brigham City in April of 1982 to give an opinion
as to the "most logical and beneficial location" to place a recording device in the Mantua sewer system.
135, lines 14 to 19).

(Transcript page

Although Jones did not personally review

the existing system (Transcript page 137, lines 1 and 2) and
had in his possession a drawing indicating that the metering
device was placed in the vicinity of the Mantua forebay as had
been planned (Transcript page 143, lines 2 to 5) and further
testified that the original location for the metering device was
in the vicinity of the forebay just west of Mantua and not at
manhole 48 (Transcript page 149, line 15 to page 150, line 4)
and also testified that it was feasible to install the device
at the Mantua forebay location (Transcript page 153, lines 8 to
11) he testified that the most logical and beneficial location
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for the metering device would be Manhole 48. (Transcript page
139, lines 12 to 17).

Jones further testified that a measuring

device did exist and was operational at manhole 48.

(Transcript

page 141, lines 7 to 11).
During the course of time in which the agreement the
subject of this action was in force plaintiff has had two increases
in sewage fees to its Brigham City users.

The first fee increase

was to pay for a lighting project at the Brigham City Airport
(Transcript page 56, lines 10 to 11) and for another lighting
project to a ball diamond at Pioneer Park

(Transcript page 56,

lines 11 and 12) as well as for upcoming modifications to the
waste treatment plant, engineering costs and other elements included.

(Transcript page 56, lines 7 to 9).

This was alleged

notwithstanding the fact that Mayor Knudsen also testified that
Mantua was not intended to participate in construction costs of
the pending remodeling of the waste treatment facilities.

(Tran-

script page 81, lines 7 to 11). Mayor Knudsen further testified
that under the terms of the agreement, Mantua was not to be
required to share in any costs involving EPA regulations or related
matters.

(Transcript page 77, lines 2 to 8) and then testified

that the first fee increase was to be used for lighting improvements to the airport and ball field even though he didn't "think
it's listed there in those terms11. (Transcript page 94, line 21
to page 95, line 5).

It is further interesting to note that

Mayor Knudsen could not remember anything as to the proportion of
the sewer fee increase that went to the two lighting projects.
(Transcript page 101, lines 18 to 25).
-9-

The second sewer fee increase was to be utilized for
the upgrading and expansion of a new waste treatment plant.
(Transcript page 94, lines 14 to 17). As of the date of trial
no construction had begun (Transcript page 102, lines 11 to 17);
no maintenance costs had been incurred that were identifiable
as such (Transcript page 103, lines 13 to 21).

Indeed, no

evidence adduced at trial indicated that Mantua ever received
any notice that such fee increases actually related to

the use

of such funds (Transcript page 71, line 16 to page 73, line 20)
as were specified by the contract.
This upgrading was done to meet EPA standards (Transcript page 62, lines 11 to 24) again notwithstanding the agreement that Mantua was not to share the burden of these costs.
(Transcript page 77, lines 2 to 8 and page 96, lines 10 to 16).
As to the identification of "similar users11 the testimony clearly shows that Mantua, as a user of the Brigham City
facilities is substantially different from any other user of
the sewage treatment facility.

Even on a residence comparison

basis Mantua pays additional funds for initial hookup (Transcript
page 106, lines 7 to 13); installation of sewer system (Transcript page 106, lines 14 to 20); maintenance of collection
system (Transcript page 106, lines 21 to 23); improvement of
collection system (Transcript page 106, lines 24 and 25).
The testimony of Mayor Knudsen was that, even given the
above and notwithstanding a contract to the contrary, Mantua
should pay additional amounts to Brigham City because Mantua
did not have to pay the "exorbitant cost" of having a treatment
-10-

facility.

(Transcript page 107, lines 1 to 11).
As to the cost of the operation of the sewage system

and income therefrom, the testimony of Mayor Knudsen was, in
exhibit form, as follows:
Income

1982
1983
1983

189,009
260,201
158
368,249.. ..231,227
158
137,067" "transfer to 158
general account
159
417,320
226,297
162
630,445
272,109
162

1984
1985
total

Expense

transcript reference
page
line(s)

Year

1,742,090

11 to 16
20 to 24
line 25 to
line 4
2 to 8
18 to 22

989,834

The total excess income over expenses received by plaintiff for
sewer fee is $752,256, an amount far in excess of the actual
annual expenses necessary for the operation of plaintiff's
system.
Mr. Cosgrove testified that from November, 1982 until
the date of trial he accepted the payments made by Mantua and
insured that they were dutifully deposited by the city treasurer.
(Transcript page 133, lines 20 to 25).
Mr. Handy testified that he was not aware of any
circumstances wherein Mantua was requested to elect to pay a
cash contribution for sewage treatment related activities on
behalf of Brigham City.

(Transcript page 176, lines 13 to 17).

As to the need for a new facility, testimony by plaintifi
witnesses demonstrates that the need for a new Brigham City facilit
was to comply with EPA related requirements.

(Transcript page 197

lines 20 to 24; page 203, lines 21 to 24; page 262, lines 4 to 10)
Mayor Knutsen participated in opposition to House Bill 102 (Transcipt page 205, line 22 to page 206, line 8) and was successful
-11-

(in concert with others) in repealing House Bill 102.

(Transcript

page 206, lines 9 to 17). The effect of this repeal was to
abolish a higher standard (10 suspended solid/15 BOD) and reverting
to the older standard (25 suspended solid/25BOD) thus eliminating
the need for the proposed facility itself,

(Transcript page 206,

lines 12 to 17) and would not have to pay for such treatment unless
and until new legislation was in fact passed.
240, lines 2 to 11).

(Transcript page

Engineer Reynolds further testified (Tran-

scipt page 231, lines 11 to 13) that the plant could continue to
meet the 25 BOD, 25 suspended solid standard based upon present
operation and that current operations could in fact be extended
under certain circumstances.

(Transcript page 229, lines 22 to

23).
As to possible infiltration problems, plaintiff's
evidence showed that substantial infiltration existed in Brigham
City lines (Transcript page 232, lines 6 to 23); that there was
no infiltration problems in the Mantua portion of the sewage
lines (Transcript page 233, lines 11 to 23).
Engineer Reynolds further testified that of the total
sewage flow in the system of 3,000,000 gallons per day the Mantua
input was a mere 50,000 gallons per day or an approximate 1.7%
of the total sewage treated.
22).

(Transcript page 241, lines 5 to

Reynolds further testified that in the instant action such

a percentage figure could be ignored as not significant. (Transcript page 242, lines 1 to 4).

Reynolds further testifies that

such infilteration indeed had a beneficial effect in meeting the
existing EPA standards.

(Transcript page 248, Lines 14 to 17).
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Mantua witnesses testified that, as to the payment of
the fee to Brigham City by Mantua, Mantua understood that the fee
paid would be a monthly rate similar to like users in Brigham
City.

(Transcript page 292, lines 3 to 8).

That at the time

of the signing of the agreement, Mantua residents would pay to
Mantua a total fee of $12.00 per month of which $3.00 would be
paid to Brigham City for treatment " (Transcript page 317, lines
19 to 25).

When Brigham City unilaterally raised their sewer

rates to pay for lighting as above indicated, an agreement was
made to continue the fee to Brigham City at its then present level
until another agreement could be made,

(Transcript page 296,

lines 11 to 17) with the new agreement continuing at its then
current level (Transcript page 307, lines 4 to 5)
Mantua witnesses testified further that their understanding was that Brigham City was in fact waiving the increased
fee by both the agreement and the acceptance of payment at the
initial rate.

(Transcript page 349, lines 10 to 18 and page

298, lines 8 to 12).
As to actual connections to the Brigham City system,
only one existed and the fee for that one connection should be
similar to other like users

(Transcript page 362, lines 16 to

24) and that Mantua would have sole responsibility for its system
up to the point of commingling at that one connection.

(Tran-

At the time of the signing of this agreement, Brigham
City residents were paying $3.00 for all sewer services and Mantua
residents were paying $12.00 for all sewer services on a monthly
basis. Mantua resident costs for "similar service" was four times
that of Brigham City residents.
-13-

script page 354, lines 2 to 13).
As to the meter location issue, Mantua witnesses
testified that the only acceptable location for the installation
of the continuous recording device was at the Mantua forebay
area.
8).

(Transcript page 309, lines 13 to 24 and 310 lines 1 to

The meter was installed according to construction documents

approved by Brigham City itself and was done by agreement with
Brigham City.

(Transcript page 355, line 24 to page 356, line 1)

This was done because the lower portion of the sewer
line at manhole 48 near Brigham City had been raised (Transcript
line 311, lines 8 to 15) at construction.

It was later agreed

that Mantua would install an additional meter at manhole 48 (transcript page 312, lines 5 to 21) with the result that not one but
two meters were installed, a continuous recording type in the
Mantua forebay area and an instantaneous recording type in
manhole 48.

(Transcript page 368, lines 14 to 24).

-14-

SUMMARY OF ARGUMENTS
1.

Parties agreed that plaintiff would treat Mantua

sewage for a variable fee. Amount of fee was extrinsic to agreement but limited by terms of agreement.

Court construed contract

to be between Mantua residents (and not Mantua itself) and issued
judgment requiring individual residents of Mantua to pay for
partial services the amount Brigham City residents pay for full
services.
2.

The agreement provides as a guideline that the

fee charged to Mantua would be a fee charged similar users of
plaintiff1s facilities.
establishing such fee.

Certain costs were to be excluded in
The court determined that the fee Mantua

residents should pay is not only based upon an erroneous conclusior
that Mantua residents were parties to the agreement but also that
they should pay individually an amount in excess of $9.00 per
month more than Brigham City residents for the same service.
3.

The court failed to correctly define similar user

as being Mantua and users similar to Mantua but instead defined
similar user to mean Mantua resident notwithstanding the fact
that said residents are not party to the agreement.
4.

The court, contrary to the explicit terms of the

agreement between the parties entered a judgment, itself contrary
to the evidence of the plaintiff's agents and expert witnesses,
that certain flow recording equipment was required to be installed
at a location contrary to the then express agreement of the plaint

-15-

ARGUMENT
ISSUE I;

Whether the amount of the judgment itself is so at
variance with the evidence introduced at trial as to
render said judgment voidable.
The findings of fact supporting the judgment rendered

herein completely ignore the issues of relevancy as to the matters
before the trial court.

The agreement the subject of this action

explicitly states that an extrinsic agreement as to fee payment
for a single Mantua connection into the Brigham City sewer system
was contemplated.

The record itself is clear that only one sewer

connection was contemplated; that one fee would be paid by Mantua
for that one connection; that the fee paid would be the same as
that of the same or similar users.
The record is clear that no similar users existed at
the time of the agreement and that so such similar users existed
as of the time of trial in this action.

As a result of this

absence of a comparison, Mantua agreed that the rate they paid
would be guided by the amount of $3.00 per resident hookup at the
beginning of the contract period.

The result of this agreement

was that Mantua residents were paying four (4) times the rate for
sewer services as was then being paid by Brigham City residents.
(Brigham City rate = $3.00; Mantua rate = $12.00) As a result of
the judgment herein rendered Brigham City residents are paying
not only the fee charged by Brigham City ($10.00 per month as
of June, 1986) but also the additional $9.00 per month to Mantua
for collection and maintenance or a total of $19.00 per month
Mantua residents pay, for sewer services, billings to
-16-

to Brigham City, in comparison, as follows;
Date of contract (March 12, 1981) to July 1, 1982
Brigham City Rate
Mantua Rate

$

3.00
12.00

July 1, 1982 to July 1, 1984
Brigham City Rate
Mantua Rate

$

6.00
12.00

July 1, 1984 to date of judgment (August 21, 1986
Brigham City Rate
Mantua Rate

$ 10.00
12. 00

In every case the rate paid by Mantua residents for sewer service
is in excess of the rate paid by Brigham City residents for sewer
service.
In the event the Utah Supreme Court determines that
Mantua residents are to pay a rate the same as Brigham City
residents for sewer servcies, then the judgment rendered herein
must be adjusted to conform to the facts which show that during
all times in which the contract has been in force, Mantua residents
have in fact paid substantially more than Brigham City residents
for the same services.
The finding of the trial court that, given the logic
of its decision, Mantua owed money to Brigham City is so at variance
with the facts on the record as to render said judgment voidable.
Dugan v. Jones, 39 Utah Adv Rep. 37, (08/07/86); Price-Orem Inv.
v. Rollins Brown Gunnell,

713 P.2d 55 (Utah, 1986).

Utah Rules of Civil Procedure, Rule 104.

-17-

See also

ARGUMENT
Issue II: Whether the trial court, contrary to the clear and
unambiguious language of the agreement, erroneously
construed the agreement to require payment of different
amounts for the same or similar services rendered by
plaintiff.
The record is clear that all prior written agreements
between Mantua and plaintiff terminated by their own terms prior
to the entering into the agreement the subject of this action.
The record is also clear that the current agreement (upon which
this action is based) is, at least as to the provisions relating
to the payment of fees, a joint product of agents of Mantua and
plaintiff.
The agreement itself is specific in stating that fee
payment provisions are extrinsic to the written contract itself
and only limited in the sense that the rate paid for treatment
and the use of Brigham City lines be the rate charged "similar
users" and that when that rate is varied, Mantua rates shall
"change accordingly".

Additional contract provisions are included

to require Mantua to pay a "fair and reasonable" portion of costs
in the event of certain improvements, etc. to Brigham City sewage
facilities.
The testimony at trial was clear that Mantua was not
at any time to be responsible for the payment of costs incurred
which were related to EPA standards and further excluded payments
by Mantua for expenses not related to facilities not utilized by
Mantua.

In any event, when costs in which Mantua was obligated

to participate were incurred, Mantua was to be given the option

-18-

to pay such fees in a monthly pay-out or by a one-time cash
payment.
The court, having admitted for its consideration, evidence
which was generally inadmissible under the provisions of Rule
402 as not being relevant, utilized such evidence to construe the
agreement itself so as to define it to mean something substantially
different than its terms.
Specifically, the court so construed the contract to
substitute for Mantua (the actual contracting party) the residents
of Mantua (in whose interest Mantua was acting) with the result
that the court concluded that Mantua residents ought to pay for
sewer servcies the same as Brigham City residents.

Had this

actually been done, Mantua residents would have been entitled to
a return of substantial funds for the reason that they were paying,
in addition to the funds paid to Brigham City for treatment only,
additional funds for installation of their system, hook-up costs,
maintenance, and other related costs incurred by Mantua.
was not contemplated in the contract.

This

Instead, what the contract

specified was that the contracting user (Mantua) pay to Brigham
City an amount equal to that of similar users.

That fact that

no similar users existed and that a fee was established does not
give to the trial court the right to alter the clear terms of
the contract nor to admit evidence proving facts which are not
at issue.
The only services rendered to Mantua by Brigham City
are the transportation of sewage from the point of commingling
near Brigham City to the treatment plant and the actual treatment
-19-

of sewage itself.

Brigham City residents intitally pay $3.00

per month for all sewage fees while Mantua residents were paying
$12.00 for all sewage fees.

To construe such disparity as being

"the same11 is a clear abuse of discretion under any circumstances.
Barson, et al vs. E.R. Squibb & Sons, Inc., 682 P.2d 832 (Utah,
1984)

-20-

ARGUMENT
ISSUE III;
Whether the trial court erroneously defined "similar
users" as contemplated in the contract to exclude the
difference in servcies rendered by plaintiff in determining appropriate sewage treatment fee to be paid by
defendant Mantua.
The agreement the subject of this action clearly provides
that the fee charged to Mantua (the contracting party) shall be:
the rate charged shall be the applicable rate
for that month charged similar users of Brigham
City for sewer services. . . .
and that such rate shall be a function of the number of connections
utilized within the Mantua system.
The rates, according to the contract are to be utilized
for the sole and only purpose to:
cover the costs of normal operation, maintenance
and repair and/or replacement of those Brigham
City sewer lines and treatment facilities used
to convey and treat Mantua's sewage"! (italics added)
Any costs incurred by Brigham City, not involving the sewer lines
and treatment facilities used to convey Mantua's (and only Mantua1g
sewage are expressly excluded from payment by Mantua.
Other agreements, referenced in the statement of facts
herein, specifically exclude payments by Mantua for EPA compliance
and related matters.
The evidence at trial was that the amount of sewage
flowing into Brigham Cityfs system amounted to an insignificant
1.77o of total flow.

Reasonableness demands that Mantua pay no

more than that amount under any circumstance.

As trial evidence

demonstrated other exclusions from payment liablility other
items such as EPA compliance measures and expenses not related to
-21-

other facilities not utilized by Mantua, such a figure would be
a maximum ceiling for liability on behalf of Mantua.
As the contracting provisions relating to the payment
of a fee are the joint effort of both parties, no presumptions
are extended to plaintiff with the result that the plaintiff
must demonstrate by the weight of evidence a resolution of such
ambiguity.
Traditionally such ambiguity has been resolved as follows:
Where the offerer, using ambiguous language, reasonably
means one thing and the offeree reasonably understands
differently, there is no contract. . . . Thus, where,
after the parties have apparently agreed to the terms
of a contract, circumstances disclosed a latent ambiguity
in the meaning of an essential word by which one of the
parties meant one thing and the other a different thing,
the difference going to the essence of the supposed
contract, the result is that there is no contract.
Where there is such a musunderstanding as to the terms
of a contract, neither party is obligated in law or
equity. It has been held, however, that the fact that
an executed written contract contains within itself
difficulties of construction about which the parties
disagree does not enable the parties to contend that
the minds of the parties never met, since by signing
the writing the parties bind themselves to such interpretation as the court may place upon the words and
symbols employed by them. 17 Am.Jur.2d, Contracts §22
In the case at bar, the court, mislead by preconceptions and
evidence of matters admitted inappropriately at trial incorrectly
reasoned, as an abuse of discretion, that the parties to the
contract were the residents of Mantua and that they agreed to
pay the same rate as Brigham City residents for sewage service
when the fact of the matters, supported by evidence at trial was
that Mantua contracted with Brigham City on behalf of such
residents.

-22-

ARGUMENT

ISSUE IV: Whether the trial court erroneously determined that
the agreement required flow recording equipment of the
type and kind ordered by the court to be installed at
the location specified in the judgment.
The agreement the subject of this action specifically
requires that Mantua install and maintain at its expense:
flow recording equipment at or near the point of
delivery of its sewage to Brigham City and to make
records of such flow available to Brigham City upon
request.
The agreement (in its addendum of August 20, 1981) further
provides that:
Mantua will have the
certain parts of the
which lie within the
upon where the point
Mantua's sewage with
any particular time.

responsibility of maintaining
sewer line carrying its sewage
Brigham City limits, depending
of the first comingling of
Brigham City sewage will be at

and that:
Maintenance of the sewer line within the town of Mantua
and from the Mantua City limits to the point of the
first comingling of Mnatua ! s sewage with Brigham City
shall be the sole responsibility of Mantua.
Substantial evidence, not relevant to the issue of
the type and location of flow metering equipment was introduced
at trial.

Substantial portions of such evidence related to reaons

postulated by Brigham City officials as to their unilateral needs
for certain concessions in this area.
The contract, however, is clear.

The type and kind

of equipment to be located near Brigham City is not specified.
Under the contract substantially any type of flow recording
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equipment would be acceptable.
The engineering drawings from which the system was
constructed show that not only was the continuous flow equipment
to be installed in the Mantua forebay area, but that Brigham
City consented to such installation.

Mantua agreed, as a con-

cession, to later install a second device near the point of
comingling but, to permit Brigham City to argue that a certain
kind of device was necessary to determine inflow, etc. in the
Mantua lines (which Mantua and not Brigham City were to maintain)
is far from what was contemplated in the agreement.
The court's restrictive construction of the language
is in clear contrast to the decisions of this court. Wingets, Inc,
v. Bitters, 500 P.2d 1007 (Utah, 1972).

The agreement does not

require anything more than a device that will record flow. No
requirement for Mcontinuiousn or "recording11 capability is
specified.
As to the issue of intent of the parties, Utah Valley
Bank v. Tanner, 636 p.2d 1060 (Utah, 1981), the record is clear
that the intent was to install in the Mantua forebay area a
device that would give a continuous record of flow; the engineering
drawings show its location to be there; the testimony of the
plaintiff's expert witnesses show that such a location is appropriate; the mayor of Brigham City himself did not oppose the
installation of the device in Mantua; and finally, notwithstanding
the passage of substantial time, the matter was resolved at the
time if the raising of the line during construction stages in
1981 for the reason that it was then (and presumabley still is)
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impossible to install the equipment ordered by teh court at the
Brigham City location.
Here the court abused its discretion by granting to
the testimony of lay witnesses greater weight that that of
expert testimony in the form of expert opinion as permitted by
Rule 701, Utah Rules of Evidence.
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CONCLUSION
In view of the foregoing, the Utah Supreme Court
should reverse the judgment of the district court and dismiss
the complaint for the reason that no cause of action was shown
or remand this action to the trial court with instructions to
enter a verdict consistent with the facts adduced at trial.
Respectfully submitted this the 2nd day of April, 1987.
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IN THE DISTRICT COURT OF BOX ELDER COUNTY, STATE OF UTAH

BRIGHAM CITY, etc.
MEMORANDUM DECISION

Plaintiff,

Civil No.

vs.

18927

MANTUA TOWN, etc.
Defendant.

The evidentiary hearing in this matter has been completed
and each party has submitted written memorandum of points and
authorities.
At issue in the case is the interpretation of tne contract
between the parties dated March 12, 1981.
That contract provides as part of Paragraph 3 thereof that:
"Mantua further agrees to install and maintain at its expense
flow recording equipment at or near the point of delivery of
its sewage to Brigham City and to make the records of such
flow available to Brigham City upon request."
Mantua has installed/ at or near such point or at a point otherwise
acceptable to Brigham, a "metering device" which requires manual
inspection and measurement in order to obtain data therefrom.

Appar-

ently!
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filpfThe only engineers called and testifying on that matter
! & & & « * •

indicated the total inadequacy of the "metering device" installed by
Mantua in Brigham City.

Brigham City pointed out that the agreement

in question was drawn by the Mantua City Attorney and that the parti

-2cular requirement was placed therein at the request of Brigham City's
Public Works Director who by letter (Plaintiffs' Exhibit 12) pointed
out that these records will be useful to monitor growth, to prepare
State and EPA Questionaires, and as a check against excessive surface
and sub-surface water discharged into the system.

Mantuafs engineer

who wasn't called as a witness concurred in the Brigham Public Work's
Director recommendation that:
(1) "Mantua is to install, maintain, and operate a meter
that will record all sewage flowing into Brigham City"
(Plaintiffs' Exhibit 13).
Accordingly ,||the court concludes^ that *Mantua ^should^instali^in?^^^feje^
p#3|^

recording e q u i p x ^ ^ ^ | | ^
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Paragraph 4 of the contract fixes the rate of pay Mantua is to
remit to Brigham City as:
- "an amount equal to the monthly rate charged similar users
of Brigham City for monthly sewer service times the number of
such connections in use** in the Town of Mantua during that
particular month. In determining the amount to be paid for
any particular month under this paragraph, the rate charged
shall be the applicable rate for that month charged to similar
users of Brigham City. It is understood that the rates charged
herein to Mantua shall cover the costs of normal operation,
maintenance, and repair and/or replacement of those Brigham
City sewer lines and treatment facilities used to convey and
treat Mantua's sewage. At any time when the rates charged
users in Brigham City shall either be raised or lowered, the
amount payable by Mantua to Brigham City under this paragraph
shall also change accordingly."
Paragraph 4 has two additional provisions covering two eventualities

-3neither one of which appear to be here involved.
Since the execution of the agreement on March 12, 1981, Brigham
City has twice increased the rates charged its home owners from $3.00
to $6.00 and then from $6.00 to $10.00 per month.

Mantua has never

remitted more than $3.00 per user per month, although acknowledging
receipt of notice of such increases.

Despite the language of Paragrap

4 Mantua argues that the rates charged it should equal only the costs
of normal operation, maintenance and repairs of the Brigham Sewer
System asserting that such costs should be only $1.31 per month per
user.

As a second argument Mantua asserts that it should be treated

as a single user notwithstanding advice from its former attorney and
drafter of the contract that the contract did not permit such interpretation.

The situation is complicated by Brigham Cityfs admission

and testimony to the effect that the increase in rates from the $3.00
to $6.00 per month was occasioned in part for increased lighting at
the Airport, new lights for the Softball field and a water meter
change program as well as engineering costs for upgrading the Sewage
Treatment Plant.

Mantua also resists application of any costs relati

to engineering and/or financing claimed by Brigham City to be used
in fixing the monthly sewer service charge.

Since the contract howev

provides for not only the costs of maintenance, normal operation,
and repairs but also replacement of sewer facilities, the court

concludes

thatj^^^^g^^ancing^gS^PBBHB^^BfflS

Sewage system^ Even though there was testimony fixing the extraneous

-4c o s t s ^ g ^ c o u r t cannot

justify^^pp^l^O^

^ % < ^ P > * $ 5 A A P . d S f L T O P ^ charge^ /raiseff
In this connection Brigham City's justification for increased
sewer charges to $10.00 per month was occasioned by Federal and
State requirements upgrading the standards for the effluent from the
treatment plant.

Particularly the engineers testified that Brigham

City's existing plant was incapable of meeting those standards and
therefore replacement of the sewage treatment plant was essential
and the proposed treatment plant was the most economical and efficient way to meet the Federal and State standards.

Further compliance

with the standards set will likely result in additional rate increases
The court therefore concludes thai

times the number of such connections in use in the Town of Mantua
during the month, from the first delivery of Mantua sewage into the
Brigham system until the end of June 1984, when the sewage rates
were increased for single dwelling units and churches to $10.00.

Each party shall bear their own attorney's fees and costs
and plaintiff shall prepare appropriate findings, conclusions and
Judgment.
Dated this

V
-?/

day of July, 1986.
BY THE COURT:
I

(

I
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r
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L_
OMER J. CALL-DISTRICT JUDGE
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Jeff R. Thome of Mann, Hadfield & Thome
Attorneys for Plaintiff
Zions Bank Building, 98 North Main
P. 0. Box "F"
Brigham City, Utah 84302-0906
Telephone 723-3404
IN THE FIRST DISTRICT COURT, BOX ELDER COUNTY, STATE OF UTAH

BRIGHAM CITY, etc.

]

Plaintiff,

)

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

vs.
MANTUA TOWN, etc.

]•

Civil No. 18927

Defendant.

The above-entitled matter came on for hearing on the
7th and 8th day of May, 1986 before the above-entitled, the
Honorable Omer J. Call, District Judge, presiding and
sitting without a jury.

The plaintiff presented its

evidence in the case and the defendant presented its
evidence, and the parties submitted their written arguments
and Memorandum of Points and Authorities, and the court
having considered the same and the court having issued its
Memorandum Decision dated July 31, 1986, and the court being
fully familiar in the premises, issues the following
Findings of Fact:

FINDINGS OF FACT:
1.

The plaintiff is a municipal corporation organized

pursuant to the laws of the State of Utah.
2.

The defendant is a municipal corporation organized

pursuant to the laws of the State of Utah.
3.

Brigham City Corporation had an existing sewer

treatment plant and collection system for its residents and
commercial users prior to the time Brigham City and Mantua
entered into negotiations regarding a sewer agreement
between the two municipalities.

Brigham City's plant was

constructed during calendar year 1957.
4.

Mantua considered constructing their own sewage

collection system for its residents.

In September 1976, its

engineers asked Brigham City for Brigham City's input on
whether Brigham City would be willing to treat sewage at
Brigham City's plant for Mantua.
5.

Brigham City officials considered the option of

treating Mantua's sewage and after public hearings, Brigham
City council:
"made a motion to authorize the Brigham City
Committee on the Mantua project to have the
authority to quote Mantua officials a $3.00
service charge per hookup; and if capital
improvement became necessary the price may
fluctuate the same as Brigham residents would
incur. The motion was seconded and unanimously
carried" on September 29, 1977".
6.

At this time Brigham City residents were paying

the sum of $3.00 service charge per hookup.
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7.

Mantua's counsel, Jon Bundersonf was asked to draw

up a draft agreement between Brigham City and Mantua to
present to the two councils.
8.

Jon Bunderson submitted to Brigham City

Corporation a draft of the proposed agreement,

Brigham

City's Public Work Director, Roland Nuetzman, in a memo
dated January 18, 1978 requested that the agreement
contain a provision that a flow recording equipment would be
installed by Mantua which would provide Brigham City a
record of flow, as the records would be useful to monitor
growth, to prepare State and EPA Questionaires, and as a
check against excessive surface and sub-surface water
discharged into the system.
9.

Keith Hansen, Mantua's Engineer, who was not

called as a witness by Mantua, concurred in Brigham City
Public Work Director's recommendation and stated that:
"Mantua is to install and maintain a meter that
will record all sewage flowing into Brigham City.1'
10.

Accordingly, a provision was added to the

agreement which stated:
"Mantua further agrees to install and maintain at
its expense flow recording equipment at or near
the point of delivery of its sewage to Brigham
City and to make the records of such flow
available to Brigham City upon request."
11.

An agreement was signed on March 8, 1978 by the

Mayor of Brigham City, Peter C. Knudson, and the Mayor of
Mantua, James Pinkston.
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12.

The 1978 agreement contained a clause that if

Mantua failed to start construction within two years, the
agreement would become null and void*
13.

Mantua was unable to get their sewer system and

bonding financing package completed and the agreement
expired on March 30, 1980.
14.

During 1980, Mantua continued with their efforts

to obtain sewer system financing to meet government
regulations.

Their minutes of March 6, 1980 and November 6,

1980 indicating they were seeking financing including
bonding.
15.

Representatives of Brigham City and Mantua again

met and the basic terms of the 1978 Agreement were
determined to be acceptable to both parties.
16.

In 1980 it appeared that neither Mantua nor

Brigham had any different interpretation of the agreement.
The official minutes of Mantua Town held November 2, 1980
state:
"When we tie into Brigham1s system, we will be
subject to the same fees as Brigham City residents
pay." (See PI. Ex. 62).
17.

Mantua held a bond election, which bond was

approved by Mantua voters.
18.

On March 12, 1981, an agreement was again signed

by Brigham City and Mantua, which agreement appears to be
identical to the 1978 agreement insofar as any issues of
this lawsuit are concerned.

This agreement was signed by
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Brigham City's Mayor, Peter C. Knudson, and Mantua1s Mayor,
James R. Pinkston, and was attested to by both City
Recorders.
19.

The first issue in this case involved the

interpretation of paragraph 3 of the Contract which states:
"Mantua further agrees to install and maintain at
its expense flow recording equipment at or near
the point of delivery of its sewage to Brigham
City and to make the records of such flow
available to Brigham City upon request."
Mantua claimed that they had installed, at or near a point
otherwise acceptable to Brigham City, a metering device
which required manual inspection and measurement in order to
obtain data from the device.
2 0.

Mantua also apparently installed within its own

corporate limits flow recording equipment and argued that
such equipment and the "metering device" in Brigham City
should satisfy Brigham City's needs.
21.

The only engineers who were called and testified

on this matter were Kent Jones, Brigham City Engineer, and
engineers from James M. Montgomery called by Brigham City.
22.

These engineers testified that the metering device

installed by Mantua in Brigham City was totally inadequate
and did not constitute flow recording equipment.
23.

The court finds that the provision in the

agreement for flow recording equipment was placed therein at
the request of Brigham City Public Works Director, who by
letter (PI. Ex. 12) pointed out that these records would be
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useful to monitor growth, to prepare State and EPA
Questionaires, and as a check against excessive surface and
sub-surface water discharged into the system,
24.

Mantua1s Engineer, Keith Hansen, who was not

called by Mantua, concurred in Mr. Nuetzman's
recommendation.
25.

The court finds that Mantua should install in

place of the "metering device" at Manhole 48, recording
equipment as contemplated by the agreement, and Mantua
should make the records available to Brigham City upon
request.
26.

The next issue in the lawsuit concerned the

interpretation of the agreement wherein Mantua was to pay
Brigham City for treating their sewage.

Paragraph 4 stated:

Mantua was to pay Brigham City:
"an amount equal to the monthly rate charged
similar users of Brigham City for monthly sewer
service times the number of such connections in
use in the ^Town of Mantua during that particular
month. In determining the amount to be paid for
any particular month under this paragraph, the
rate charged shall be the applicable rate for that
month charged to similar users of Brigham City.
It is understood that the rates charged herein to
Mantua shall cover the costs of normal operation,
maintenance, and repair and/or replacement of
those Brigham City sewer lines and treatment
facilities used to convey and treat Mantua's
sewage. At any time when the rates charged users
in Brigham City shall either be raised or lowered,
the amount payable by Mantua to Brigham City under
this paragraph shall also change accordingly."
2 7.

Paragraph 4 also had two additional provisions

concerning two eventualities, neither one of which appears
to be involved here.

6

2 8.

On August 2 0, 1981 an Addendum Agreement was

signed which did not change the provisions of the March 12th
agreement as to the legal issues in dispute between Brigham
City and Mantua in this lawsuit.
29.

Prior to the time Mantua had any homes connected

to its sewer system, Brigham City increased the rates for
single family dwellings and churches from $3.00 to $6.00 per
month.

This change took place in July 1, 1982.

30.

The rate increase from $3.00 to $6.00 was

occasioned in part for increased lighting at the airport,
new lights for a Softball field, and a water meter change
program, as well as engineering cost for upgrading the sewer
treatment plant.
31.

Roger Handy, Administrative Assistant for Brigham

City, testified that the revenue obtained under the rate
increase from $3.00 to $6.00 was used in part for these
purposes for fiscal year ending June 30, 1983. He testified
that the amount which wa.s used for non-sewer amounted to
$2.24 per connection per month.

He further testified that

the transfer from sewer to these uses ended on June 30,
1983.
32.

Even though there was testimony fixing the

costs for these uses other than sewer, the court cannot
justify the application to Mantua of the $3.00 to $6.00
service charge as long as it was in effect.
33.

The court finds that Mantua was obligated to pay

$3.00 per connection (for dwelling and churches) times the
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number of such connections in use in the Town of Mantua from
the first delivery of sewage into the Brigham City system
until the end of June 1984.
34.

Prior to the end of June 1984, Brigham City again

increased their sewer rates from $6.00 to $10.00 per month.
Jim Reynolds of James Montgomery Engineering, the engineers
employed by Brigham City to design a new sewer plantf
testified that the reason Brigham City was required to build
a new treatment plant was because of the more stringent
requirements of the Federal Environmental Protection Agency
and the State Regulatory Agency, and that his engineering
firm had fully studied the matter and felt that the new
plant was the most economical means to meet the standards
imposed upon the City.
35.

The court finds that Mantua is obligated to pay

the sum of $10.00 per month per connection beginning with
July 1984 until the rates were again increased.
36.

The court finds that the change in rates to $10.00

was directly related to the sewer charges, including the
engineering and financing which are essential parts of the
sewage improvement system.
37.

Mantua claimed that under paragraph 4 it should

only pay the cost of normal operation, maintenance and
repairs of the Brigham Sewer System and asserted that such
costs should be only $1.31 per month per user.

As a second

argument Mantua asserts that it should be treated as a
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single user, notwithstanding advice from its former attorney
and drafter of the contract stated that the contract did not
permit such interpretation.
38.

The court finds that the position of Mantua is not

supported by the wording of the contract and the intent of
the parties as evidenced by the evidence received by this
court, and that Mantua is obligated to pay the same amount
per month as users in Brigham City pay for sewer service.
39.

This interpretation is also supported by the

minutes of the Mantua Council and by the Mantua Mayor's
deposition who was in office at the time the agreements were
negotiated and signed.
40.

The court finds that each party should pay their

own attorney's fees and costs associated in this action.
41.

The court finds that the amount of money due to

Brigham City under the contract is the sum of $24,108.00
which represents $7.00 additional monthly fee from July 1984
through June 1986 for each connection within Mantua and
judgment should enter against Mantua in favor of Brigham
City in the sum of $24,108.00 for delinquent amounts due
under the contract.
42.

The court finds that for any future rate

increases, Mantua shall pay the same amount per dwelling and
churches as are paid by dwellings and churches in Brigham
City per month.
43.

The court finds that Mantua was notified in

sufficient time of all rate increases requested by Brigham
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City, and Mantua admitted that they were aware of the rate
increases.
AS CONCLUSIONS OF LAW FROM THE FOREGOING FINDINGS OF
FACT THE COURT CONCLUDES AS FOLLOWS:
1.

That this court has jurisdiction of the parties.

2.

That any requirements of the Governmental Immunity

Act have been met by the parties and are waived by the
parties who did not assert any rights or protections under
the Governmental Immunity Act.
3.

The parties entered into a written agreement which

agreement was designed to embody the negotiations of the two
towns for Brigham City processing Mantua sewage.
4.

Mantua was obligated under the contract to install

at a location (which location was ultimately agreed to be
Manhole 4 8) recording equipment to record sewer flows which
would assist to monitor growth, to prepare State and EPA
Questionaires, and check against excessive surface and
sub-surface water discharged into the system.

Mantua failed

to install the recording equipment as provided for in the
contract and is now ordered to install, maintain and operate
a meter that will' record all sewage flowing into Brigham
City at Manhole 48.
5.

The court includes that Mantua breached the

agreement regarding the amount of money it was to pay to
Brigham City.
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6.

The court concludes Mantua owes to Brigham City

the sum of $24,108.00 and judgment should against Mantua.
(Attached hereto as Exhibit A is a list of the number of
connections
paid).

in Mantua for each month the agreement was to be

The court finds that Mantua should have paid $3.00

from the date of first installation in the Brigham City
system until 1 July, 1984, at which time the rate increased
to $10.00 per month through the end of June 1986.
7.

The court concludes that each party should pay

their own costs and expenses incurred in this litigation.
DATED this

day of August, 1986.

Omer J. Call
District Judge
CERTIFICATE OF MAILING
I hereby certify that on the JLf
day of August, 1986,
I mailed a copy of the foregoing Findings of Fact and
Conclusions of Law to Edwin F. Guyon, Attorney for
Defendant, 1123 Boston Building, Nine Exchange Place, Salt
Lake City, Utah 84111.

_/£
Secretary

EXHIBIT A
Mantua Connections Per Month

January
February
March
April
May
June
July
August
September
October
November
December

1982

1983

1984

1985

1986

135
135
135
135
135
135
136
136
136
139
139
139

140
143
141
141
141
142
142
142
149
149
149
149

146
149
149
149
149
149

63
118
125

128
130
130
130
130
131
131
132
134
134
135
135

Jeff R. Thome of Mann, Hadfield & Thome
Attorneys for Plaintiff
Zions Bank Building, 98 North Main
P. 0. Box "F"
Brigham City, Utah 84302-0906
Telephone 723-3404
IN THE FIRST DISTRICT COURT, BOX ELDER COUNTY, STATE OF UTAH

BRIGHAM CITY, etc.

]

Plaintiff,

]I

JUDGMENT AND DECREE

]I

Civil No. 18927

vs.
MANTUA TOWN, etc.
Defendant.

]

The above-entitled matter came on for hearing on the
7th and 8th day of May, 1986 before the above-entitled, the
Honorable Omer J. Call, District Judge, presiding and
sitting without a jury.

The plaintiff presented its

evidence in the case and the defendant presented its
evidence, and the parties submitted their written arguments
and Memorandum of Points and Authorities, and the court
having considered the same and the court having issued its
Memorandum Decision dated July 31, 1986, and the court
having issued its Findings of Fact and Conclusions of Law,
and the court being fully familiar in the premises, it is
hereby,

ORDERED, ADJUDGED AND DECREED:
1.

Brigham City, the plaintiff, is granted judgment

against Mantua Town, the defendant, in the amount of
$24,108.00, which represents arrearages for monthly sewer
fees from the date of the agreement up to and including the
month of June, 1986.
2.

Mantua is ordered to install at Manhole 48 (the

location which was agreed to by the parties) recording
equipment which will record all sewer flows flowing through
the sewer line at that location.

This recording equipment

should be acceptable to Brigham City and similar to the
recording equipment which is presently installed within the
corporate limits of Mantua.
3.

Mantua shall be obligated to pay beginning with

the month of July, 1986, an amount equal to the monthly rate
charged similar users of Brigham City for monthly sewer
service times the number of such connections in use in the
Town of Mantua during that particular month.

In the absence

of any commercial connections, the rate charged similar
users will be the rate charged to dwellings or churches in
Brigham City pursuant to Brigham City Ordinances.
4.

Each party should pay their own costs and expenses

incurred in this litigation.
DATED this

day of August, 1986.

Omer J. Call
District Judge
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